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STATEMENT OF IS 


I 
1. Whether appellant's Motions to Dismiss 


for Duplicity should have been granted. 


for a Direct 


2. Whether appellant's Motion 
2) 


Acquittal and For Judgment of Acquittal should have! 


because the prosecution failed to establish appellen 
@ reasonable doubt. 

3. Whether appellant's Motion for a New Tr 
been granted, because (a) the prosecution's evidence 


| 
guilt beyond a reasonabie doubt; (b) the verdict was 


weight of the evidence and was not Supported by subs 
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(c) the prosecution's evidence established several d 
| 
and means by which the alleged crimes could heve be 


not involving appellant, rendering such evidence cons 


innocence; (d) the prosecution's evidence is en 
is consistent with several theories of inn 
a verdict of guilty; (e) the misconduct and prejudic 


arguments of the prosecutor deprived appellant of a 


participation by the trial court in the trial and in 


witnesses favored the prosecution's case and deprived 


fair trial; and (g) the instructions of the court wer 
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referred to the following references of oral 


of the court below which are presented for review 


rt dated December 1, 1967 (R. 6)-; 


1967 (R. 19); January 15, 1968 


17, 1968 (R. 28) and May 20, 


trial court directing judgment of acquittal 

on Count 5 only of the indictment and denying appellant's Motion for 
Judgment of Acquittell on the remaining seven Counts of the indictment 
dated July 24, 1968 (R. 36). 

3. Denial by the udge of appellant's Requested Instructions 
numbered 1 througn 20 (contained in the Transcript of Proceedings but 
not paginated). 

4. Rulings on evidence of the trial judge from Government 


Exhibits 1-A through 'i-D, 1-G through 1-K, 1-M through 1-N, 10-A through 
2 


10-C (Tx. 570-575)". 


R. 16 refers to the Transcript of Pleadings filed in this Court 
on January 22, 1969, as distinguished from the Transcript of the 
testimony and proceedings at the trial. 


T. refers to the Transcript of the Proceedings of the Trial, Volumes 
I through X. 


inconsistent, incorrect 
5. Rulings on evidence concernin 
through 2-L (omitting 2-D) (Tr. 
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B, C, F and G@ (Tr. 624-625). 
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7. ning Government Exhibits 4-4, 


| 
4-B, 4-D and 4-3 (Tr. 650-651). | 
| 


8. Rulings on evidence concerning Government Exhibits 5-4, 
S-B, 5-C, 5-H, 5-3 (Tr. 672-673). 


9. Rulings on directed verdict (T. 987 ex 


R. 36). (Instruction No. 1 denied). Rulings on 
following p. 39). 
10. Ruling D. Ex. 9 (T. 1127-1129). 


ll. Ruling on appellant's post verdict motions (R. 50). 
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RECORD MATERIAL RELIED UPON BY APPELLANT 


In accordance with Rule 17(c) (iii) of the Rules of this 

Court, appellant hereby lists the following record material es 

which he relies: | 
Orders (R. 16, 18, 20, 28, 29, 36). 


Rulings on evidence (T. 570-575, 611-612, 624-625, 650- 
651, 672-673). 


Rulings on directed verdict (T. 987-1032) (Instruction 
No. 1 denied) (R. following p. 39). | 


Ruling on D. Ex. 9 (T. 1127-1129). 


Ruling on appellant's post-verdict motions (R. 50). 


Testimony: 
Trammell (T. 319-320, 324-325, 340, 341-342, 356- 
359, 362, 367-373, 375, 376-380) 5 


i-b 


Pontzer (Lanese) (T. 389, 392-395, 407, 409-412, 
413-416, 422, 424, 426, 428, 429, 430, 431, 437-438, 
440-441, 443-444, 446, 450, 453, 455); 

Schoenly (T. 487-491, 502-503, 507 \(Court partici- 
pation T. 527, 535, 542-546, 548, 558, 561, 563-566, 570) 
570-571, 573-574 (Court participation T. 576- 579, 582- 
593, 594- 598, 601-615, 619-624) , T. 650-652 (Court 
participation T. 656- 658, 662, 669- 671, 672- 673) , 

T. 680, 685-686, 687, 688, 689, 690, 692-697, 700, 701, 
707- 710, 716, 718- 719, 720- 723, 727, 730, 732-733, 735, 
737, 738, 739- 743, 74h- 747, 753, 760- 761, 766, 771-777 
(prejudicial ruling of Court) , 779- 792, 798- -810, 811- 
816, 818 (denied existence of Rose A. Lawrence account) , 
| 820-826, 827-837, 838-841 (Court permitted witness 

. on cross- examination to talk about case a prosecutor) , 
842-857, 860, 862-869, 885-887, 889; 


Cook (T. 909-912, 916-918, See 


Miller (T. 943-945, 945-953, 957- -958, 964-965, 968- 
971 (Court participation) ; 


Character witnesses (T. 1059, 1064, 1070, 1078, 
1081, 1086, 1092, 1095, 1100, 1104, 1110) ; 


D. Ex. 9 (T. 1127, 1129); 


Fonfara, Sr. (T. 1134-1145, 1145-1156); 


Carroll (T. 1165-1168, 1168-1171, 1172, 1173, 1175, 
1176-1200, 1203-1212, 1215-1216, 1220- 1221, 1225-1226, 
1281-1291, 1299-1301); 


Appellant (T. 1313-1478, 1562-1570,/1572, 1574, 
1577-1586) ; | 
| 


Gerns (T. 1594-1603, 1609-1615); 
Rulings on motions (R. 20, 44, 50, $1, -52, 54) ; 
Ruling on motion for mistrial (T. 1797-1800). 
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for The District of Colun’ 


unt indictment was returned against appeliant (R. 1). 
Each count Severai violations of 18 U.S.C. 656. Appellant's 


Motions to Dismiss the Indic ctment were denied (R > 18). The case 
was tried to a jury. he court below directed a verdict of acquittal 
on Count Five but refused to direct @ verdict on the remaining seven 


ounts (R. 36). The jury found the defendant guilty of the remaining 


seven counts but recommended leniency (R. 44). 


1. 


The prosecution's 
evidence, including numerous exhi 
appellant because such exhibits wer 
Each of the remaining seven counts charges 
Statute appellant “did embezzle, ebstractr, 
money, funds and credits * * * assets 
National Bank, to-wit: $1,538.32 (Coun 
(Count 3); $473.81 (Count 4); 
and $350.00 (Count 8) (R. 1). No evidence was 


broad charge. Judge Gasch, wno ruled on the Moti 


the problem of how these duplicitious counts should be hendle 


trial judge. The trial judge refused to cause the prosecut 


prior to trial which crime involved in the statute ti 


would rely upon. However, after the evidence close: 


judge (Judge Hart) considered the instructions , 


he jury that 


appellant could be found guilty if he embezzled the ctonies described 


in the remaining seven counts, over appellant's objections. No evidence 


: . . = | + ss 
was introduced that any of these amounts of money weye embezzled by 


appeliant. The prosecution relied on alieged banking 


procedures 


emanating from three members of management of ggs Nationa 
| 
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namely, Trammel (T. 185 et seg), Schoenly (T. 456 et peo and Cook 


(T. 895 et seq). 


Evidence 
erroneously permitted 
S contention that 
some of which were 
cash transactions by the 


these checks were thereafter 


uUncisDutec evicen 


nished with the following equipment: 


(a) Aa electric machine called a validating machine which is 


located on the counter near : ion. Whenever a customer cashes a 
check the check is pu the mechine and 2a stamp is impressed on the 
check Showing that the check has been cashed and showing the number of 


ae = : 
ca 


ne teller wno cashed the check and the date it was cashed and branch. 
This machine will only work waen a metal strip or key is inserted in it. 
The teller is given this key anc is expected to keep it as secure as his 
cask. No other teller’s key wil it in nis machine. 

(>) A césh drawer to hold the money he needed for his 
paying and receiving station and a } to the same that he was to safe- 
guare on Ris person if ne leit his station during the day. At night, 
he was to count nis cash end remove the drawer and place it in the vault 
downstairs anc 

(ec) = 42 z his change drawer, and 

(6) Wi 3 : ink pad) having his number on it 
and the date. Thi i times on his counter and he was 


uring the cay or night. 
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Waen the teller cashed a cneck he was to put) it in the validating 
machine for stamping, then remove it and put it in a bin on his counter, 
and, when closing time came, to take these checks out and add them on an 

| 
adding machine, then wrap the tape around them and have another teller 


| 
check each one for amount and ] ount his cash in his cash 


drawer and record the amounts together with the total cash on his settle- 
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ment sheet (T. 808-810). His adding machine tape wa 
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pressing his rubber stamp on it. No Signature or initialling was required 


Tellers were supposed to photograph cashed checks on! a machine provided 


for that purpose to be used by ail tellers. The staff at the branch of 


the Riggs Bank where appellant worked, namely, the Lincoln Branch, was 


understaffed and overworked. Accordingly, in many instances tellers did 


- - - : : 
not photograph the cashed checks for various reasons), such as no filn, 
| 


the machine was not working, or was being used by others and was not 


available. After photographing, the teller delivered the cashed checks 


and the tape around them and his settlement sheet and the proof tape to a 

room where all the tellers brought their cashed checks and tapes and setti¢d 
| 

ment sheets and left them there on a counter. From all the settlement 
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Sheets, another clerk posted the totals in a general! cash book. 


After all these bundles of cashed checks had! been left in the 


| 
: “ : ae ae | 
room, which was unattended and readily accessible, a) messenger collected 


them and took them to the proof department at 9th and F Streets, N. W., 
| 
where they were photographed on both sides and adding machine tapes 


again run to verify the items and totals. 


: 
The defendant and other tellers were aware of procedures followed 
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disappearances of funds had occurred at 
described in the 
resolved even after security 
investigations by the Federal 
che: 
Schoenly end Cock, ¢ic not accuse 
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ceived in evicence, over 2; nt's objections. They bore the rubber 


a=p imprint mumber 6. 

ent, with the exception of the check involved in Count 8, a split 
deposit crensaction, did not appear I been cashed by appellant 
but by prosecution witness Pontzer, they bore her validating 

xk's customers waose checks were involved in the 

indictment could not identify the tellers who handled their transactions 
but cleineé their checks were for deposit and not cashed except for Count 
8, the split deposit, where part was for deposit and part cashed. 
Management, that is, all officers, and particularly the head teller Gerns, 
had available duplicate keys to the tellers’ cash drawers and knew the 
combinations involved in opening the vault and opened and closed the 
vault before the tellers arrived and after the tellers left, where the 


cash drawers were locked over-night. Tellers were never or rarely in 


each other's stations, waich were divided by panels and were entered from 


the rear. Management, including head teller Gerns, were in and out of 


ee - ae ; Bn : 
these cages onstantly, while the tellers were there, Curing the tellers' 
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absence for coffee breaks, lunch, or for other purposes. Management 


.ppellant 
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testified he never requested or received idating key. 
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The witness Pontzer testified wnile her key was detec 
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and this working key had been turned back to manegement, i. e., head 


teller Gerns. Head teller Gerns, without eny other teller checking his 
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mumber. They key had 
mechine wnich impressed the number of the teller 
and the branch rt on instruments going into the machine for vali- 
dation like cashed checks. At t 3 he day the validating stamp 
be locked up 1 t Each teller inserted 


(fT. 1168-11 


coffee breaks and during 


lunch hours while the tellers were out of their stations. The head 


signated shifts for coffee breaks and iunch hours (I. 1172). 


Each teller also has! 2 rubber stamp with the telier's number on it 

and with a change date which was changed each teller (P. Ex. 
8, T. 1171-1172). Thais rubber stamp was : teller's cage 

and was never put in the vault or locked (T. 1173). 

Keys were £ ished | cash drawers and duplicates of these keys 
were kept in the bank. Tellers nad occasion to use the duplicate keys 
and these duplicate keys when no longer needed would be returned to 
Gerns, the head teller (T. 1175). Gerns used the validating machines 

in the tellers’ stations when the tellers were not there (T. 1176). 
When tellers arrived in the morning the vault in which their cash boxes 


had been stored over night had been unlocked by management. The vault 


remained unlocked throughout the day. When the tellers left, after 
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ng machine, placed in bins in his cage 
of the cage and cash in che amounts of such checks removed 
as management had both duplicate and master keys 
secured. In addition, management had duplicate validating 
celiers 6 and 9. Appeilant also pointed out that the split 
transaction (Count §) could have happened in many different 
and could nave been 2 pure mistake. The balances on the settlement 
sheets were needed the following day in order to start the casn-base 
for each teller and these balences were also needed for entry into the 
cash book, wnica cou ld have occurred hours later or days later. Insofar 
the settlement sheet for April 6, 1966 is concerned, this sheet wes 
the possession of management after appellant left, because the totais 
= that sheet appear in the cashtook, indicating management had this 
erial, and used it after appellant was terminated and left. Numerous 


instances were shown of how other teilers, including teller number 


hed cesned checks for deposit only, had cashed redeposited checks, 


failed to validate checks and that these instances demonstrated that the 
transaction involved in Count 8, the split deposit, could be a mistake. 
Appellant testified ne could not recognize the few numbers on the spiit 
deposit slip invoived in Count 8, particularly as he did not remember 
this transaction or the witness Brong. Appellant was aware that the 
9th & F Street branch was rephnotographing checks (T. 1400) and there 


were many occasions when he was unable to photograph his checks because 


o£ the volume of work, breaking down of the machine, lack of film or 


it being used by other tellers at times when appellant had to leave the 


18. 


bank to go to his second place of employment. Appellant worked also 
| 


in the evenings. Appellant's testimony is clear, was unimpeached and, 
if any prima facie case can be spelled out of the Government's evidence, 
| 
clearly establishes that the prosecution did not establish his guilt 
beyond a reasonable doubt. 
On cross-examination appellant was PnCeEron ced about his wife's 
and his earnings (T. 1562-1563) , was interrogated sbouc the deposits in 
two accounts, one at the Suburban Trust Company and thle 
Interstate Building Association. The prosecutor brought out, for 
purpose of implying to the jury that the stolen proceeds were in 
appellant's bank accounts, that his savings totalled dn September 1, 
1966 $2,593.87, and that in all appellant had saved by September 1, 1966 
$4700.00 (T. 1563-1570) , and the cross-examination was closed on this 
note (T. 1572). 


_a tape dated 


On re-direct appellant re-examined P. Ex. 1-D, 
February 25, 1966, bearing rubber stamp number 6 and the hand-writing 
on it, and testified this was not his hand-writing. Als the items on 
this tape were checked, this would show that those items were in 
existence and were validated by Pontzer, number 9 (T. 1574). 

In view of the unfair inferences left by the prosecutor's cross- 
examination concerning appellant's savings, appellant testified how 
these savings were accumulated over the years and in detail. He pro- 
duced all of his twenty-one check stubs (D. Ex. 18), fointed-out that 
the one account was opened in July of 1963 and testified that the first 


date in the indictment in Count 1 is February 25, 1966 (T. 1577-1579). 


19. 


Appellant examined ais bank records and prepared an exhibit showing 
deposits and withdrawals up to February 20, 1966, which was received 

in evidence (@. Ex. 19) (T. 1580-1584). In one account as of February 
20, 1966 appellant had a credit balance of $1,166.29. Through deposits 
wnich were identified by September 30, 1966 this increased to $1,927.39, 
and as of November 29, 1966 to $2,153.20 (T. 1581-1583). Prior to 
February 25, 1966 appellant opened a savings account at Interstate, and 
in September of 1965 had a balance of $2,000, which had been saved 

over the prior years. Prior to February 25, 1966 the balance in Inter- 
State was $2,689.46 (T. 1583-1584) , demonstrating that the monies which 
the prosecutor had stated were in appellant's accounts as of September 
and October, 1966 reflected monies of the appellant and his wife 
obtained prior to February 25, 1966, or any other dates in the indictment. 
Appellant made no large purchases in 1966. Appellant testified that 
agents of the FBI had been furnished with all of his banking records 


prior to February of 1966 and as early as 1965 (T. 1586). 


Notwithstanding this evidence, the prosecutor in his closing 


argument stated that these deposits represented money stolen from the 
Riggs National Bank. A motion for a mistrial was made in this regard, 
but was denied, and the court in a mild manner instructed the jury to 
disregard the prosecutor's improper argument. This did not correct 

the prejudice arising from an unsworn statement of a prosecutor accusing 


appellant of stealing all monies missing from the Riggs Bank. 
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In rebuttal the prosecution called Gerns, who testified he 
was in charge of all cash and gave all tellers the cash they needed, 
he supervised the tellers and gave them instructions. Gerns admitted - 
there was a master key to all boxes and this a would open all 
boxes of the tellers. The key also would open other drawers and the 
vault. Duplicate keys were issued to tellers. Drawers of tellers are 
opened by management.’ Gerns had access to the master key. When tellers 
needed a key an officer of the bank gave them a key. Any member of 
management’ can use the duplicate and master keys. The head teller and 


management are there after the tellers settle and leave. When counsel 


proceeded to go into the details of the transactions involved, the court, 


realizing that the whole case had been reopened by Gerns' improper 
Statement that he had not embezzled or stolen any money from the Riggs 
Bank, stopped the examination and struck Gerna' denial from the record 
(T. 1594-1603) . 
Redmond, an officer of the bank, gave similar testimony about 
the availability of keys. Gerns had frequent occasions to use the 
master key. Gerns is in charge of tellers and cash, | It was normal for 


a teller to go to the head teller, Gerns, for anything, including the 


use of keys and duplicate keys. Duplicate keys are available to the 
cash drawers. All representatives of management , including Gerns, have’ 
access to duplicate keys. Duplicate keys are furnished tellers when 
j: they lose or misplace their keys. A master key is at a times open 
dn his desk drawer. (T. 16035- 1609-1615). : 
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At the close of the evidence appellant again moved for a 
directed verdict and also incuded a motion for a directed verdict as 
instruction 1. These motions were denied. The jury returned a verdict 
of guilty on the remaining counts and recommended leniency (R. 44). 
Appellant's post verdict motions in arrest of judgment, for judgment 
of acquittal and for a new trial were denied (R. 50). The court 
adjudged that the imposition of sentence be suspended and the appellant 
be placed on probation for two years (R. 51). Appellant appealed QR. 52) 
and the court granted appellant leave to proceed without prepayment of 
costs with no exceptions (R. 54). 

Argument 

18 U.S.C. 656 sets up four separate and probably more distinct 
offenses. This is clear from its caption, which reads, "Theft, Embezzle- 
ment or Misappoication by Bank Officer of Employee” and its context. 

Tne applicable portions of Sec. 656 read: 

"Whoever, being an * * * employee * * * any * * * 

insured bank * * * embezzles, abstracts, purloins or 

wiliully misapplies any of the money, funds or credit of 

such bank, or any monies, funds, assets, or securities 

entrusted to the custody or care of such bank * * * shall 

be fined not more than $5,000 or imprisoned for not more 


than five years or both" where “the amount embezzled, 


abstracted, purloined or misapplied" exceeds $100. (under- 
scoring supplied). 


Sec. 656 contains the same language as former title 12, U.S.C. 


592. That language has been held to provide for three distinct offenses, 
first, embezzlement, second, abstraction, and, third, wilful misapplicaty 
United States v. Lee (C.C. N.Y. 1882), 12 F. 816. 
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Embezzlement, abstraction and wilful misapplication of the 
monies, funds, assets and securities of a bank, as déscribed in former 
Section 592 of Title 12 (now 18 U.S.C. 656) constitute three separate 
crimes or offenses, which could not be joined in a single count Indictment 


Each offense had to be stated separately. 


United States v. Cawallader (D.C. Wis. 1893), 59 F. 677, 
United States v. Smith (D.C. Ky. 1907), 152 F. 542. 


Our Indictment contains eight counts. Pachseount charges 
appellant with all of the crimes set forth in 18 U.S.C. 656. Each 
count alleges that all of the types of property involved, that is, monies, 
funds, assets or securities, of the bank are involved in the several 
charges of crime stated in each count. 
No count identifies the transaction involved, the person or 
persons involved or the type of asset of the bank involved. Each count 


| 
charges a minimum of four separate and possibly more| distinct offenses 
| 


without any identification of the transactions involved. Each count 
| 


does not constitute a plain, concise and definite written statement of 
the essential facts constituting the offense charged. Each count violates 
the provisions of Rule 7(c) and Rule 8(a) (F. R. crim. P.). 

Because of the deficiencies of each count, appellant filed a 
Motion to Dismiss the Indictment and Each and Every Count Thereof and 
renewed it at the trial. Since the verdict of guilty, the appellant has 
renewed his Motion for Acquittal, and has filed a Motion in Arrest and 
a Motion for a New Trial. The trial court below erroneously denied 


these Motions (R. 16, T. 1022). 


| 
| 
| 
| 
| 


I. 


Prior to the adoption of Rule 8 (F. R. Crim. P.) an Indictment 
which charged more than one offense was duplicitious and subject to 
dismissal. Here each and every count is duplicitious. 


Each and every count violates Rule 7(c) (F. R. Crim. P.). 


Duplicitious Indictments, prior to the adoption of Rule 8, have been dis- 


missed. This is made clear in "Joinder in Federal Criminal Procedure" 
dealing with the history of Rule 8, 26 F.R.D. pp. 23, 30-32. In dealing 
with duplicity this article states (pp. 30-32): 

"Duplicity. 


A court of appeal has stated: ‘There is a substantial 
difference between duplicity and misjoinder, although this 
distinction is not always strictly observed in the use of 
these terms, Duplicity consists in joining in the same 
count two or more distinct offenses. Misjoinder is the charging 
in separate counts, separate and distinct offenses arising out 
of wholly different transactions having no connection or re- 
lation with each other.' 


There is duplicity where a single count charges two 
distinct offenses. Duplicity is a ground for relief where a 
felony and a misdemeanor are joined in the same count. The 
petty jury could not render a proper werdict. It is improper 
to join forgery and obtaining money by false pretenses in the 
Same count. In cases where relief is given against duplicity 
usually the offenses are inherently repugnant, or so distinct 
that they could not be considered stages in one transaction, 
or they involve different punishments. There is duplicity 
upon which a demurrer will be sustained wnere embezzlement, 
abstraction, and wilful application of the funds of a national 
bank are charged in a single count. A demurrer will be sus- 
tained where an indictment charges that the defendant aided 
in buying and selling a draft ‘knowing that said draft had 
been stolen and embezzled.' A demurrer will lie where a single 
count charges monopolizing and attempting to monopolize inter- 
state commerce. The defendant should have notice of what crime 
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it will be prosecuted for. Demurrer lies to a single 

count charging two conspiracies. Demurrer /lies for 

charging embezzlement and misapplication of funds of a 

bank by the defendant. Demurrer lies for charging first 
introduction of liquor into ‘Indian Territory’ as they 

are distinct offenses punishable differently and requiring 
different evidence. Demurrer lies where alnotary appended 
false certificates to statements by several physicians, 
which were intended to be used in connection with a claim 
for exemption from military service, as each false certificate 
is a separate offense; they may not be joined in one count. 
Demurrer lies where a single count charges three several 
offenses under the espionage act. Demurrer lies where a 
single count charges that the defendant did unlawfully manu- 
facture, sell, barter, transport, deliver,| furnish and- 
possess intoxicating liquors. The punishments were different. 
A single count may not charge smuggling liquor against some 
defendants and concealing liquor as to other defendants. A 
single count may not charge several defendants with continu- 
ous smuggling of liquor up to the date of the indictment; 
such a count is demurrable. A motion to quash was sustained 
when a single count charged the defendant with having mailed 
on various days 500 letters pursuant to a |fraudulent scheme. 
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In 1927 a court of appeal held however, that it could 
not ‘assent to the contention that the duplicity was a mere 


technical defect, to be disregarded’ under various statutes; 
(underscoring supplied) . 
| 


the ‘defect was one of substance. ' 


The Supreme Court resolved any conflict in the authorities 
dealing with duplicity when it enacted Rule 8(a). | Rule 8(a), following 
| 
Lee, Cawallader and Smith, supra, in plain terms requires that each 
| 


count of an indictment now state a single offense. 
United States v. Lee, supra, | 
United States v. Cawallader, supra, 
United States v. Smith, supra, 
Creel v. United States (C.C.A. 8, 1927), 21 F. 2d 690, 691, 
Johnson v. United States (C.C.A. 4, 1938,' 95 F. 2d 813, 815-816. 


———S 
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In Creel the Information charged unlawful selling and furnishing 


a quantity of intoxicating liquor in violation of the National Pro- 


hibition Act. The Information was attacked before and during trial as 


duplicitious because it charged more than one offense. The defendant 


was found guilty. In setting aside the verdict of guilty, in reversing 


the judgment and dismissing the Information, the Court of Appeals held 


(691): 


(1) Duplicity is the joining of one count of two or more 
distinct offenses. The question of duplicity may properly 

be raised by demurrer. Lemon v. United States, 164 F. 953 
(C.C.A. 8); John Gund Brewing Co. v. United States, 204 F. 

17 (C.C.A. 8); Wright v. United States, 227 F. 855 (C.C.A. 8); 
United States v. L. & N. R. Co. (D. C.) 165 F. 936. 


(2) It is the contention of defendant that in each count of 
the information two distinct offenses were joined, viz: | The 


sale of intoxicating liquor and the furnishing of intoxicating 
liquor. 
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Nor can we assent to the contention that the duplicity 
waS a mere technical defect, to be disregarded under section 
1025, Revised Statutes (U.S.C. tit. 18, Sec. 556 (18 USCA 
Sec. 556), and section 269, Judicial Code, as amended (U.S.C. 
tit. 28, Sec. 391 (28 USCA Sec. 391; Comp. St. Sec. 1246). 
The defect was one of substance, and not within the purview 
of eitner of those statutes. 


We are constrained to hold, therefore, that there was a 
joinder of distinct offenses in each of the counts of the 
information, and that the demurrer should have been sustained 
on that ground. John Gund Brewing Co. v. United States, supra; 
Ammerman v. United States, supra; United States v. Smith (D.C.) 
152 F. 542; United States v. Cleveland (D.C.) 281 F. 249; 
United States v. Dembowski (D.C.) 252 F. 894. 


Judgment reversed. 
Accordingly, appellant's Motions to Dismiss the Indictment and 
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.for Acquittal should have been granted. The Indictment should be 


dismissed and the verdict set aside. 


II. 


We have pointed out in Section I of this Brief that the indict- 
ment is fatally defective because it is duplicitious) and violates Rule 


8(a). These defects in the indictment are matters of substance and are 


not cured by particulars, by the evidence and are vee 
prejudicial errors of form. Hence, the indictment is fatally defective 
aS a matter of substance and should be dismissed. This ground is a 
proper subject of and was included in appellant's Motion in Arrest of 
Judgment (R. 46). 
Creel v. United States, supra. 
Moreover, Rule 7(c) requires that every SE of an indictment 


be a plain, concise and definite written statement of the essential facts 
| 


constituting an offense. Each remaining count is contradictory, vague, 
indefinite and fails to state the essential facts coustituting a Single 
specific offense under Sec. 656. | 

Johnson v. United States (C.C.A. 4, 1938), 95 F. 2d 813. 

In Johnson the defendant was indicted under the predecessor st 
statute to 18 U.S.C. 656, i. e., 12 U.S.C. 592. Prior to. trial the 
defendant questioned the sufficiency of the indictment by a demurrer 
and, as here, by a Motion in Arrest of Judgment. The indictment! in 
Johnson was long and involved and charged the defendant with misapplying 


the bank's moneys and funds in the amount of $600.00. Thes means in- 
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volved were set out in great detail. No such details appear in any 
count here. On the contrary, in the language of the statute, sums of 
money and other property are charged to have been taken on various dates. 
No means or details are furnished. Each count is fatally defective and 
fails to state sufficient facts to constitute a single offense under 
18 U.S.C. 656. In Johnson the Court of Appeals reversed the conviction 
and held (p. 818) "The defendant cannot be found guilty in this case." 
In making this decision, the Court held (pp. 815-816, 817): 


The Supreme Court pointed out in United States v. 
Britton, 107 U.S. 655, 669, 2S. Ct. 512, 27 L. Ed. 520, 
that the words "wilfully misapplied" in the statute have 
no settied technical meaning and do not of themselves 
fully and clearly set forth every element of the offense 
charged; and hence it is not sufficient simply to aver 
that the defendant wilfully misapplied the funds of the 
bank, but there must be additional averments to show how 
the misapplication took place and that it was unlawful. 


keke keke 


We reach the conclusion that the demurrer to the 
indictment should have been sustained; for even though 
we bear in mind that in modern practice formal defects in 
criminal pleading, not prejudicial, will be disregarded, 
Hagner v. United States, 285 U.S. 427, 52S. Ct. 417, 
76 L. Ed. 861, it is manifest that count 1 does not contain 
the elements of a criminal misapplication under the statute 
and does not sufficiently apprise the defendant of what he 
must be prepared to meet. 


To the!same effect is Batchelor v. United States, 156 U.S. 


426, 15 S. Ct. R. 446. In Batchelor a long indictment was returned, 


charging the defendant as President and Director of a national banking 


association with willfully misapplying moneys, funds and credits of a 
national bank in the sum of $40,422.79. The defendant moved to dismiss 
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the indictment and also in arrest of judgment, because it did not (p. 447) 


"state a public offense against the laws of the United States." In 


reversing and in dismissing the indictment pursuant 


to the Motion in 


Arrest of Judgment, the Supreme Court in a unanimous decision held 


(pp. 447, 448): 


94 U.S. 


the Executive Vice-President of the Lafayette Trust 


By the settled rules of criminal plead 
previous decisions of this court, the words 


ings, and by the 
“willfully mis- 


applied," having no settled technical meaning (such as the 


word "embezzle" has in the statutes, or the 


words "steal, 


take, and carry away" have at common law), do not, of then- 


selves, fully and clearly set forth every e 


lement necessary 


to constitute the offense intended to be punished; but they 


must be supplemented by further averments, 
misapplication was made, and that it was an 
Without such averments, there is no suffici 


showing how the 
unlawful one. 
ent description 


of the exact offense with which the defendant is charged, so 


as to enable him to defend himself against 
an acquittal or conviction in bar of a futu 
for the same cause. U.S. v. Britton, 107 U 
2 Sup. Ct. 512; U.S. v. Northway, 120 U.S. 
Sup. Ct. 581; Evans v. U.S., 153 U.S. 584, 
Ct. 934. 


it, or to plead 
re prosecution 

5. 655, 661, 669, 
327, 332, 334, 7 
587, 588, 14 Sup. 


This Court reached the same result in United States v. Lattimore, 


App. D.C. 268, 215 F. 2d 847, 849 (1954). 


& 
In United States v. Matsinger (C.A. 3, 195 


1), 191 F. 2d 1014, 


Company, an insured 


bank, was indicted and convicted for a violation of 12 U.S.C. 592, our 


predecessor statute, for misapplication of funds of the bank. In re- 


versing, the Court of Appeals held (p. 1017): 


4. 


Approved and followed in Nelms v. 
215 F. 2d 678, 679 (1954). . 


United States 
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>» 94 App. D.C. 267, 


volved were set out in great detail. No such details appear in any 
count here. On the contrary, in the language of the statute, sums of 
money and other property are charged to have been taken on various dates. 
No means or details are furnished. Each count is fatally defective and 
fails to state sufficient facts to constitute a single offense under 
18 U.S.C. 656. In Johnson the Court of Appeals reversed the conviction 
and held (p. 818) "The defendant cannot be found guilty in this case." 
In making this decision, the Court held (pp. 815-816, 817): 


The Supreme Court pointed out in United States v. 
Britton, 107 U.S. 655, 669, 2S. Ct. 512, 27 L. Ed. 520, 
that the words “wilfully misapplied" in the statute have 
no settled technical meaning and do not of themselves 
fully and clearly set forth every element of the offense 
charged; and hence it is not sufficient simply to aver 
that the defendant wilfully misapplied the funds of the 
bank, but there must be additional averments to show how 
the misapplication took place and that it was unlawful. 
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We reach the conclusion that the demurrer to the 
indictment should have been sustained; for even though 
we bear in mind that in modern practice formal defects in 
criminal pleading, not prejudicial, will be disregarded, 
Hagner v. United States, 285 U.S. 427, 52S. Ct. 417, 
76 L. Ed. 861, it is manifest that count 1 does not contain 
the elements of a criminal misapplication under the statute 
and does not sufficiently apprise the defendant of what he 
must be prepared to meet. 


To the same effect is Batchelor v. United States, 156 U.S. 


426, 15 S. Ct. R. 446. Im Batchelor a long indictment was returned, 


charging the defendant as President and Director of a national banking 


association with willfully misapplying moneys, funds and credits of a 
national bank in the sum of $40,422.79. The defendant moved to dismiss 
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the indictment and also in arrest of judgment, because it did not (p- 447) 
| 


“state a public offense against the laws of the United States." In 


reversing and in dismissing the jndictment pursuant to the Motion in 


Arrest of Judgment, the Supreme Court in a unanimous decision held 
| 


(pp. 447, 448): | 
By the settled rules of criminal pleadings, and by the 
previous decisions of this court, the words Nwillfully mis- 
applied," having no settled technical meaning (such as the 
word "embezzle™ has in the statutes, or the words "steal, 
take, and carry away" have at common law), do not, of then- 
selves, fully and clearly set forth every element necessary 
to constitute the offense jntended to be punished; but they 
averments, showing how the 
was an |unlawful one. 
there is no sufficient description 
th which the defendant is charged, So 
end himself against it, or to plead 
an acquittal or conviction in bar of a future prosecution 
for the same cause. U.S. v. Britton, 107 U.S. 655, 661, 669, 
2 Sup. Ct. 5123; U.S. v. Northway, 120 U.S. 327, 332, 334, 7 
Sup. Ct. 581; Evans v- U.S., 153 U.S. 584, 587, 588, 14 Sup. 
Ct. 934. 


This Court reached the same result in United States v- Lattimore, 


94 U.S. App. D.C. 268, 215 F. 2d 847, 849 (1954). | 
In United States v. Seeeannery (c.A. 35 1951) , 191 F. 2d 1014, 

the Executive Vice-President of the Lafayette Trust Company, an insured 

bank, was indicted and convicted for a violation of 12 U.S.C. 592, our 


predecessor statute, for misapplication of funds of the bank. In re- 


versing, the Court of Appeals held (p. 1017): q 


ee 
4. Approved and followed in Nelms v- United States, 94 App. D.C. 267, 
215 F. 2d 678, 679 (1954). . Seat) ere 
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In United States v. Britton, 107 U.S. 655, 666, 
2S. Ct. 512, 533, 27 L. Ed. 520, the phrase, "wilful 
misapplication” in the statute was defined to be "a 
misapplication for the use, benefit, or gain of the party 
charged, or of some company or person other than the 
(banking) association," and to constitute the offense it 
was stated that there must be a conversion to the use of the 
offender, or of someone else, of the money or credit of the 
bank by the accused. As was pointed out in Evans v. United 
States, 153 U.S. 584, 588, 14S. Ct. 934, 38 L. Ed. 830, an 
indictment which merely charges a maladministration of the 
affairs of the bank rather than a criminal misapplication is 
not sufficient. There must be averments showing how the 
application was made and that it was an unlawful one. The 
proof, of course, must support the allegations. The Supreme 
Court in the Evans case pointed out that the Britton case 
had come before it a second time, 108 U.S. 192, 199, 2S. Ct. 
525, 27 L. Ed. 703, and that it was held that the declaration 
of a dividend by the bank when there were no profits to pay it 
from, an illegal act which might render the directors personally 
liable in damages, was not a crime within the purview of! the 
statute. . 


The evidence in this case failed to establish any personal guilt 


on the part of appellant. The evidence is circumstantial. The | 
prosecution's evidence established that the jury cannot rely upon the 
validation of any of the checks invelved because validation stamp 9 of 
the prosecution witness Pontzer was on all other checks involved, except 
one. No evidence proved, beyond a reasonable doubt, that appellant, 
whose cashier number was 6, validated any of these checks. Therefore, 
the prosecution's evidence that these checks appeared on tapes bearing 
the rubber stamp number 6, which rubber stamps at all times in question 
were left in the control of management in each teller's cage for twenty- 
did not prove 


four hours a day unsecured,/that appellant either handled these checks 


or placed his rubber stamp on the tapes involved. Nor did the 


prosecution prove that appellant destroyed the settlement sheets and 
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all attachments thereto for the events charged on February 25, 1966, 
the doubling tapes of the tellers for the cransectiqns appearing on 
March 7, 1966 and March 25, 1966, and the settienent sheets and all 
attachments dealing with the transactions involved, including the 


split deposit on April 6, 1966. | 


Appellant was terminated on April 6, 1966 by the Riggs National 


Bank. When he left the bank his settlement sheet, all attachments, the 
doubling teller tapes were left in the possession of management of the 
Riggs National Bank and were used that evening or the next day to 
complete the entried in the cash book (D. Ex. 6) and to open the account 
of new teller number 9 for the following day. This evidence demonstrates 
_ appellant did not destroy any of the documents involved. It is subject 
to the interpretation that some one else in the bank, a member of manage- 
ment having access to these materials and a knowledge of their contents 
and what they would demonstrate, destroyed these documents to cover up 


the shortages involved. | 


The prosecution's proof failed to establish beyond a reasonable 

doubt that appellant personally participated in the! handling of any of 
the checks, tapes and moneys involved in the remaining seven counts of —__ 

the indictment. Accordingly, appellant's Motion in| Arrest of Judgment 

should be granted, the verdict of the jury should be set aside and the 
indictment dismissed. | 
. Tit. 


Appellant's Motions For Judgment of 
Acquittal Should Be Granted 


During the course of the trial counsel for appellant objected to 
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the introduction in evidence of all checks involved in the remaining 
seven counts, the tapes involved and other documents involved, on the 
ground that the prosecution's evidence did not establish that appellant 
personally handled or was responsible in fact for the processing of 

any of the critical checks involved, particularly as all checks, except 
the check involved in Count 8, were validated with stamp 9 of the 

. prosecution witness Pontzer. The evidence clearly established that any 
tampering of tapes, of cashed checks had to be done after the tellers 
settled, completed their tapes and after the doubling teller had checked 
out the cashed checks and tapes. Practices relied upon by the pro- 
secution which covered many details in the testimony were shown not to 
have been within the personal knowledge of the witnesses Trammell, 
Schoenly and Cook, officers of the Riggs National Bank. The practices 
actually engaged in, as shown by the testimony of the tellers Pontzer, 
Carroll and appellant, showed that the tellers’ validating keys to the 
validating machines, the rubber stamps of the tellers, duplicate deposit 
keys, the master key, as well as combinations, were available to all 
members of management and in the tellers' absences. Trammell testified 
to this effect and named numerous members of management having access 


to all of these banking processes and devices and included as a member 


of management having access to these devices, the Assistant Cashier and 


teller number 1 of the Lincoln Branch, the prosecution witness Gerns . 

Under specific questions put to Mr. Schoenly, witnesses Pontzer, Carroll 

and appellant, it was established that any member of management having 
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access to the master key or duplicate key, because of their presence 
in the bank prior to the tellers’ arrival and after the tellers' leaving 
after settlement, could have committed the so-called embezzlements or 
shortages involved. 
Other evidence established that mistakes occur, procedures are 
not followed, checks for deposit only are cashed even by the head teller 
number 1 (Gerns), by the prosecution witness Pontzer and by others, 
checks were not properly validated, checks were not properly endorsed, 
and that the transaction involved in Count 8, the split deposit, could 
be a simple mistake. | 
Moreover, in the Burke Count, Count 7, Burke did not testify 
to the mailing or delivery of his checiice the bank for deposit or other 
nrecessinae Other evidence sharply contradicted the prosecution's 
theory, including evidence that mail deposits were opened prior to 
delivery to the tellers and that teller number 1, Gerns, had complete 
charge of the delivery of these mail deposits to east teller for pro- 
cessing. The prosecution's evidence wasiiconcradtccorys did not establish 
guilt beyond a reasonable doubt, was speculative end established no 
personal guilt on the part of the accused. The prosecution's evidence —__ 
was subject to many interpretations establishing innocence on the part 


of the appellant. 


Under these circumstances the court below should have directed a 


verdict in favor of appellant at the end of the prosecution's evidence, 


at the end of all of the evidence and under appellant's renewed Motion 


for Judgment of Acquittal. ae 


Where a plaintiff's evidence, even in a civil case where the 
burden of proof is less than in a criminal case, is consistent with 
a hypothesis that the defendant is not negligent (or in a criminal case 
is not guilty) and also with one that the defendant is negligent in a 
civil case (or guilty in a criminal case), the plaintiff's proof tends 
to establish neither. 

Ewing v. Goode (by Taft, Cir. Judge), 78 F. 442, 444 (C.C.), 

New York Central R. R. Co. v. Ambrose, 280 U.S. 486, 50 S. Ct. 

198, 74 L. Ed. 562, 
Patton v. Texas & Pacific Railway Co., 179 U.S. 658, 663, 21 


S. Ct. 275, 45 L. Ed. 361, 
Gunning v. Cooley, 281 U.S. 90, 94, 50 S. Ct. 231, 233 (1930). 


In Gunning, the Supreme Court held (p. 233): 


When a plaintiff produces evidence that is consistent 
with an hypothesis that the defendant is not negligent, and 
also with one that he is, his proof tends to establish neither. 
The prosecution's evidence was circumstancial. No evidence 
established appeliant's personal contact, connection, possession or 
processing of any of the checks, money or tapes involved. 

As Circuit Judge Miller stated in his concurring opinion in 
Nelms v. United States, 94 U.S. App. D.C. 267, 215 F. 2d 678 (1954) 
(p. 679), where all of the evidence introduced against any accused is 
circumstantial, and the circumstances proved are consistent with 
imnocence as with guilt, it is the duty of this Court to reverse a 
judgment of conviction, citing Hammond v. United States (1942) » 75 U.S. 
App. D.C. 395, 127 F. 2d 752; and United States v. Matsinger (3rd Cir. 
1951), 191 F. 2d 1014, 1016. 


Hammond supports our contention that appellant was entitled 
to a judgment of acquittal. Hammond was indicted and convicted of 
assault with intent to commit rape. The evidence disclosed that at 
two o'clock in the morning he went to the home of his mother-in-law, 
went into the bedroom of his seventeen year old sister-in-law, pulled 
off the covers and toucher her private parts. The girl awakened , 
screamed and the meee ran from the house. The jury found Hammond 
guilty. This Court reversed and held (p. 573): 


In the present case there was, as there|always is 
in a criminal prosecution, a legal presumption that 
appellant was innocent until proved guilty beyond a 
reasonable doubt. "Unless there is substantial evidence 
of facts which exclude every other hypothesis but that 
of guilt it is the duty of the trial judge to instruct 
the jury to return a verdict for the accused, and where 
all the substantial evidence is as consistent with innocence 
as with guilt it is the duty of the appellate court to 
reverse a judgment against him." Isbell v. ted States, 
8 Cir., 227 F, 788, 792. 


This Court in Travers v. United States, 118 U.S. App. D.C. 276, 
335 F. 2d 698, 700 (1964), where there was no direct evidence of theft 
involving a prosecution for unauthorized use of an automobile and its 
interstate transportation, the verdict of guilty was Pororcede primarily 
because concerning the underlying crime, that is, the unauthorized use 
of the automobile, the jury found the defendant not guilty. Travers. 
illustrates guilt must be personally connected with a defendant. In 


our case the prosecution has not connected up any personal acts of the 


> | 
defendant with the embezzled res and relies upon practices which were 
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in fact not followed. In remanding Travers, this Court cnscractad that 

the indictment be dismissed unless positive, competent evidence could 
be presented within thirty days by the prosecution concerning "appellant's 
contact or connection with possession or use of the car within the 
District of Columbia." (underscoring supplied). Of course, here there 
was no evidence connecting the appellant with the crimes charged. 

In Campbell v. United States, 115 U.S. App. D.C. 30, 316 F. 2d 
681 (1963), the defendant was convicted on circumstantial evidence. 
No witness, including the victim, knew him, and he was not put at the 
scene of the crime. The crime was grand larceny. Two men seriously 
beat up the driver of a truck and rendered him unconscious and stole from 
him a bag containing a substantial sum of money. The circumstances 
relied upon to establish guilty we summarize as follows (p. 682). 
Campbell's finger prints were found on the steering wheel of the robbery 
car. The robbery car was owned by Simms, the co-defendant, though the 
car was titled in the name of his girl friend. Campbell dated the 
girl friend's sister. Campbell drove around in the robbery car. The 
day before Campbell drove the robbery car. Campbell was with Simms 
shortly after the robbery. Simms was identified as one of the robbers. 
Campbell was later identified as one of the robbers from a photograph. 
Campbell was seen walking with Simms who was carrying a paper bag. 
Campbell's keys were found in Simms' room by the police. Campbell 
testified the keys had been left in some clothes which were to be taken | 
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to the cleaners and this is how they ended up in his room. In reversing 


this Court held (p. 683): 


The above recitation includes essentially all of the 
largely undisputed facts on which the Government relied 
for conviction. At best, this evidence simply shows that 
Sims and Campbell were friends, that on occasion Campbell 
-dyove Simms' Oldsmobile, and that Campbell was seen with 
Simms near Simms' home shortly after the crime, but was 
not the other suspicious person loitering at the supermarket 
with Sims shortly before the crime. In our] judgment, this 
is not the kind of evidence which, under our law, can deprive 
aman of his liberty. The close association of Simms and 
Campbell, together with the testimony that they were seen 
together shortly after the crime, certainly gives rise to a 
suspicion that Campbell was indeed the unidentified partici- 
pant with Simms in the robbery. But "(g)uilt, according to 
a basic principle in our jurisprudence, must be established 
beyond a reasonable doubt. And, unless that result is 
possible on the evidence, the judge must not let the jury 
act; he must not let it act on what would necessarily be only 
surmise and conjecture, without evidence." | 


To the same effect and following Hammond are Maryland & Virginia 
‘Milk Pro. Ass'n. v. United States, 90 U.S. App. D.C. 14 (1951); Kelly v. 


United States, 90 U.S. App. D.C. 125, 150 (1952); Nelms v. United States 


94 U.S. App. D.C. 267, 215 F. 2d 678 (1954); Hopkins v. United States, 
107 U.S. App. D.C. 126, 276 F. 2d 155 (1959) ; Fountain - United States, 
98 U.S. App. D.C. 389, 236 F. 2d 684 (1956); and Bailey v. United States, 
___ U.S. App. D.C. __, 416 F. 2d 1110 (1969). | 3 
IV. | 
‘Least 


Appellant's Motion For A New Trial Should 
Be Granted | : 


The prosecution's evidence did not establish guilt beyond a 
reasonable doubt. The verdict is contrary to the weight of the évidence. 


37. 


The verdict is not ‘supported by substantial evidence. The evidence 
established several different theories and means by which the alleged 
crimes set forth could have been accomplished, in which appellant would 


not be involved, rendering such evidence consistent with innocence. 


Such evidence does not support the verdict of guilty. 


The court permitted numerous witnesses, including Schoenly, 
Trammell, Cook, Redmond, Jr. and the FBI handwriting expert, over 
appellant's objection, to testify against appellant, notwithstanding 
they were not listed on the witness list (R. 20) ordered. by the court 
prior to trial. This we submit was prejudicial error, involving surprise 
as well. We submit the court below erred in receiving in evidence the 
checks involved, the tapes involved, and other written evidence as the 
prosecution failed to establish that appellant personally processed 
these checks or prepared the tapes which formed the heart of the 
prosecution's case. We submit the court below erred in not directing 
a verdict of acquittal in Count 7 and the permitting of this Count to 
go to the jury without the witness Burke, the maker of the check (P. Ex. 
4-B) testifying as to its processing, prejudiced appellant. 

We submit the court below erred, to the prejudice of the 
appellant, when it commented on the cross-examination of the witness 
Schoenly by the appellant's counsel involving Grand Jury testimony of 
Schoenly that settlement sheets and their attachments were part of the 
permanent records of the Riggs National Bank. We submit the court 
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erred in not requiring that prosecution witnesses be inot permitted to 
consult with counsel during cross-examination, as they were permitted 
to do. Such a procedure destroyed the art of cross-examination, the 
cross-examination of prosecution witnesses and rendered it ineffective. 
It was error to permit the prosecution to make all objections 
at the Bench rather than in open court. 
Appellant was substantially prejudiced and deprived of a fair 


‘trial by the inflamatory and prejudicial arguments of the prosecutor 


in his opening and closing arguments to the jury. In the course of 


these arguments, the prosecutor accused the appellant, and defense 
witness Carroll of perjury on two occasions and accused appellant of 
having stolen all of the substantial shortages involved in the Lincoln 
Branch of the Riggs National Bank prior to February 25, 1966. The use 
of these unproven charges and the prejudicial misuse be the deposits 
made into appellant's checking and savings and loan accounts were 
inflamatory, prejudicial and deprived appellant of a fair trial. 
The instructions of the court in telling the jury to disregard these 
accusations of crime against appellant and the witness Carroll did not 
remove the prejudice resulting (T. 1797-1800). The court erred in 
failing to withdraw a juror and to declare a mistrial on motion made 
by appellant because of the inflamatory, prejudicial and irrelevant 
arguments made by the prosecutor. | 
We submit that the assistance given by the court in presenting 
the prosecution's case, the court's extensive examination of witnesses, 
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including the witnesses Schoenly and the FBI expert on handwriting, 
in critical areas of the case was unwarranted and prejudiced appellant. 
This Court in Peckham v. United States, 210 F. 2d 693, in re- 
versing the conviction of Dr. Peckham in a similar situation held (p. 702): 


A number of other questions are presented generally. 
These include claims of degrading and belittling remarks 
directed at defense counsel by the judge, restrictions 
upon cross-examination, the judge's assumption of the 
function of an advocate, lack of impartiality, and pre- 
judicial remarks by the prosecutor. As to the effect of 
these matters on the fundamental fairness of the trial | 
this court finds itself divided. Judge Edgerton and Judge 
Bazelon, constituting a majority of the court, are con- 
vinced that the excessive injection of the trial judge into 
the examination of witnesses, his numerous comments to 
defense counsel, indicating at times hostility, though under 
provocation, demonstrated a bias and lack of impartiality 
which may well have influenced the jury; that, considering 
these matters and others, examples of which are set forth 
in an Appendix attached hereto, this court is barred from 
sustaining the judgment as the produce of a fair and im- 
partial trial. This necessitates reversal. 


The following cases support our contention that the court below 


should have refrained from commenting on defense counsel's cross 
examinations and from participating in the examining process: 
United States v. Salazar, (C.C.A. 2, 1961), 293 F. 2d 442, 444, 
Wallace v. United States, (C.C.A. 4, 1960), 281 F. 2d 656, 666, 
eee. United States, (C.C.A. 4, 1926), 12 F. 2d 717, 718. 
We submit the prosecutor went beyond his duty of advocacy and 
violated the tenets laid down by the Supreme Court in Berger v. United 
States, 295 U.S. 78, 55 S. Ct. 629 (1935). In Berger in condemning far 


less reprehensible conduct of a prosecutor, the Court held (pp. 84, 88) : 


40. 


That the United States prosecuting attorney over- 
Stepped the bounds of that propriety and fairness which 
should characterize the conduct of such an office in the 
prosecution of a criminal offense is clearly shown by the 
record. 


kakke*K 


The United States Attorney is the representative 
not of an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially is 
as compelling as its obligation to govern at! all; and 
whose interest, therefore, in a criminal prosecution is 
not that it shall win a case, but that justice will be - 
done. As such, he is in a peculiar and very! definite 
sense the servant of the law, the two fold aim of which 
is that guilt shall not escape or innocence suffer. He 
may prosecute with earnestness and vigor - indeed, he 
should do so. But, while he may strike hard; blows, he 
is not at liberty to strike foul ones. 


Once irreparable prejudice results, there is but one ‘course to 
take, and that is to declare a mistrial, discharge the jury and commence 
the trial anew. In Dunn v. United States (C.C.A. 5, 1962), 307 F. 2d 
883, the Court of Appeals, to protect against unfairness in the trial 
of a criminal case by the prosecutor, held (pp. 885, 886): 


* * * Trials are rarely, if ever, perfect, but gross 
imperfections should not go unnoticed. In every case 
involving improper argument of counsel, we are confronted 
with relativity and the degree to which such ‘conduct may 
have affected the substantial rights of the defendant. 

It is better to follow the rules than to try to undo what 
has been done. Otherwise stated, one ‘cannot unring a bell; ' 
‘after the thrust of the saber it is difficult to say forget 
the wound; " and finall if you throw a skunk into the ju 
box, you can't instruct the jury not to smell it.' 


* * * At this point, it would have been relatively 
Simple for the Court to have discharged the jury who heard 
the prejudicial remarks and impaneled another) one. 


| 
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(Underscoring supplied). 

Here the prosecutor charged "perjury" twice to the defense, 
. wrongfully used the deposits in appellant's checking and savings accounts 
to charge him with stealing all the large shortages in 1965 in the bank, 
and put the final nail in the coffin by arguing improperly that all 
major shortages ended after appellant was terminated at the bank on 
April 6, 1966. The prejudice resulting from such numerous charges of 
crime, i. e., felonies, was not cured by the court's mild instruction 
given to the jury. A mistrial occurred, the prejudice was not corrected, 
hence the court should have granted appellant's motion for a mistrial. 

A similar situation arose in Leonard v. United States (C.C.A. 9, 
1960) , 277 F. 2d 834. In Leonard the prosecutor in his opening state- 
ment stated he was going to show "some other crimes" of the defendant 
and "These crimes number 84." The trial court instructed the jury that 
it had ruled the prosecutor may not go into these other crimes and to 


disregard in effect the charges of other crimes described in the 


prosecutor's opening statement. In reversing the Court of Appeals held 


(p. 841): 


| 

The record is clear that the trial judge was aware! 
of the fact|that the fair boundaries of an opening state- 
ment to the jury were being fragrantly breached, but ex- 

_ pected appointed counsel for appellant to object. The | 
court then denied appellant's motion for a mistrial on the 
ground that: appellant had failed to make timely objection. 
“Plain errors or defects affecting substantial rights may 
be noticed although they were not brought to the attention 
of the court." Rule 52(b), Federal Rules of Criminal Pro- 
cedure, 18 U.S.C.A. In large measure the statement made 
by government counsel was an opening statement in name only. 
An opening statement should be limited to a statement of 
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facts which the government intends or in good faith expects 
to prove. It should not be argumentative in character, nor 
should it be designed to destroy the character of the de- 
fendant before the introduction of any evidence on the crime 
charged in the indictment. In our view the prejudice against 
the appellant which must have been created jin the minds of 
the jurors by government counsel's diatribe was extremely 
grave. Such prejudice was not removed by Substquent pro- 
ceedings. 
And see: 
King v. United States, 125 U.S. App. D.C. 318, 372 F. 2d 
383 (1967) ; | é 
Stewart v. United States, 101 U.S. App. D.C. 51, 247 F. 
2d 42 (1957) 
Reichert v. United States, 123 U.S. App. D.C. 294, 359 
F, 2d 278 (1966); 
Johnson v. United States, 121 U.S. App. D.C. 19, 347 F. 2d 
803 (1965); 
Gillison v. United States, 130 U.S. App. D.C. 15, 399 F. 2d 
58 (1968) ; : 
Brown v. United States, 125 U.S. App. D.C. 220, 370 F. 2d 
242 (1966). 


Conclusion 


In conclusion, we submit that this Court should reverse the 
judgment below, set aside the verdict and dismiss the indictment, or, 
should reverse at the very least and grant a new trial. 


Respectfully submitted, 
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